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IN THE SUPREME COURT OF THE STATE OF UTAH 
ANNA LEE ANDERSON, : 
Plaintiff and Appellant, : Cert. No. 930021 
v. : 
DEAN WITTER REYNOLDS, INC., 
a foreign corporation, : Priority No. 16 
RALPH PAHNKE and 
JOHN DOES 1 THROUGH 25, : 
: Court of Appeals 
Defendants, Appellees : Case No. 920228-CA 
and Petitioners. : 
Dean Witter Reynolds, Inc. and Ralph Pahnke submit this 
Reply Brief in support of their Petition for a Writ of 
Certiorari. 
COUNTER-STATEMENT OF FACTS 
Dean Witter and Ralph Pahnke disagree with Anna Lee 
Anderson's version of the facts underlying her claims. 
Nevertheless, those facts are irrelevant to the inquiry now 
before the Court. The Court of Appeal's decision is contrary to 
law and must be reversed. 
ARGUMENT 
I. THE COURT OF APPEALS INCORRECTLY CONCLUDED ANNA LEE ANDERSON 
HAS STANDING TO APPEAL 
Anna Lee Anderson filed this action and later withdrew. 
She allowed another to be substituted as the sole plaintiff. No 
longer a party to the action, Anna Lee lost all right to appeal. 
Her arguments to the contrary are not persuasive. 
1 
First, she contends (her brief at 7) her notice of 
appeal was timely filed. Her contention begs the question. The 
issue is whether she had any right to appeal after she 
voluntarily removed herself as a party. The case authority cited 
in the Petition holds she did not, and she has not offered any 
contrary authority. 
Second, she contends (her brief at 7) she retained a 
right to appeal, following substitution, because her name still 
appeared on the order which had dismissed Mr. Dudley's amended 
complaint. Not so. The inadvertent use of Anna Lee's name in a 
pleading caption is a clerical error, one which did not restore 
her presence in the action. 
That very issue arose in the two cases discussed by 
Dean Witter and Ralph Pahnke in their Petition (at 6-8): 
Maqicsilk Corp. of New Jersey v. Vinson, 924 F.2d 123 (7th Cir. 
1991) and Appeal of District of Columbia Nurses7 Ass'n., 854 F.2d 
1448 (D.C. Cir. 1988). Following the substitution of Vader in 
Maqicsilk, the parties acted as though substitution had not 
occurred. For example, Vader and the defendants still referred 
to the plaintiff as Magicsilk. Trial court documents listed 
Magicsilk as plaintiff, too. Id. at 124. And, the judgment 
eventually entered was directed against Magicsilk, not Vader. 
Id. at 125. These errors — clerical oversights as they were — 
did not breathe life into Magicsilk. It simply ceased to be a 
party following substitution and was powerless to appeal. 
2 
The result was the same in Columbia Nurses' Ass'n. 
Although DCNA was removed as a party, its name continued to 
appear in the caption. When the notice of appeal was filed in 
the name of DCNA, the court of appeals dismissed. It held that 
in order to file an appeal, an appellant must have remained a 
party to the proceedings. Id. at 1449. 
Third, Anna Lee offers a string citation of six cases 
(her brief at 11) which, she says, support the conclusion of the 
Court of Appeals that she had standing to appeal. Not true. The 
cases say no such thing,1 and that may well explain why Anna Lee 
presented a string citation without discussion. 
In Society of Professional Journalists v. Bullock, 743 
P.2d 466 (Utah 1987), the association sought an extraordinary 
writ to overturn a district court order. The association did not 
appeal (nor could it have appealed) the district court's order 
because it was not a party. Id. at 1168 N.l. 
Three of the cases (Olson v. Sale Lake City School District, 
724 P.2d 960 (Utah 1986); Kennecott Corp. v. Salt Lake County, 
702 P.2d 451 (Utah 1985); Jenkins v. Swan, 675 P.2d 1145 (Utah 
1983)) involve exceptional circumstances in which standing was 
granted to an appellant who failed the traditional test of 
standing. Anna Lee does not claim an exception, nor could she. 
In Roberts-Henry v. Richter, 802 P.2d 1161 (Colo. App. 
1990), a fact witness was deposed, subsequently sought sanctions 
against a party for discovery abuses, and was allowed to appeal 
denial of her motion. The facts are inapposite. The deponent 
was involuntarily brought into the action. Here, Anna 
Lee filed the action, voluntarily withdrew, and then sought to 
reappear for appeal. 
And finally, Montana Power Co. v. Dept. of Public Sev. Reg., 
709 P.2d 995 (Mont. 1985) squarely contradicts the Court of 
Appeals' decision. The Montana Supreme Court held a nonparty 
lacks standing to appeal. Id. at 1001. 
3 
II. THE COURT OF APPEALS INCORRECTLY CONCLUDED ANNA LEE ANDERSON 
IS A PROPER PARTY TO ASSERT TRUST CLAIMS 
The Court of Appeals held Anna Lee may bring her action 
since the first trustee "neglected" to bring it. The Court's 
conclusion is wrong, however, as shown in the Petition's 
discussion (at 9-11) of Firestone v. Galbreath, 976 F.2d 279 (6th 
Cir. 1992). Firestone holds a trustee's neglect to bring an 
action can only be shown by the beneficiary alleging a demand 
which was refused or ignored. There are no such allegations, and 
absent them, the Court of Appeals could not have determined Anna 
Lee is the proper party. Anna Lee neither discusses Firestone, 
attempts to distinguish it, nor offers different case authority. 
Anna Lee's response (her brief at 8) is illusory: she 
is the proper party to bring this action because the Court of 
Appeals said she is — without any analysis, either by her or by 
the Court of Appeals.2 
2
 Anna Lee cites ten cases, without any discussion, for the 
proposition that she is the proper party to bring suit where the 
trustee has neglected to do so. None of the cases turns on the 
question of a trustee's "neglect" in bringing a trust claim 
against third parties. Eight of the cases involved actions by 
beneficiaries against trustees, including Chicago City Bank & 
Trust Co. v. Lesman, 186 Ill.App.3d 687, 542 N.E.2d 824 (111. 
App. Ct. 1989); Fortune v. First Union National Bank, 323 N.C. 
146, 371 S.E.2d 483 (1988); Edaeworth v. First National Bank of 
Chicago. 677 F. Supp. 982 (S.D. Ind. 1988); Alioto v. U.S., 593 
F. Supp. 1402 (N.D. Cal. 1984); Reynolds v. First Alabama Bank of 
Montgomery, N.A.. 471 So.2d 1238 (Ala. 1985); Velez v. Feinstein, 
87 A.D.2d 309, 451 N.Y.S.2d 110 (N.Y. App. Div. 1982); Booth v. 
Security Mutual Life Ins. Co., 155 F. Supp. 755 (D.N.J. 1957); 
and Salina Canyon Coal Co. v. Klemm. 290 P. 161 (Utah 1930) 
("beneficiary" corporation intervened against "trustee" 
(continued...) 
4 
III. THE COURT OF APPEALS7 DECISION IS CONTRARY TO LAW AND MUST 
BE REVERSED 
Anna Lee contends there is no compelling reason for the 
Supreme Court to review the decision of the Court of Appeals. 
She contends case authority supports the Court of Appeals. That 
is not true. 
The case law holds that a former party, after 
withdrawal, cannot appeal and that the right of a beneficiary to 
pursue trust claims must be alleged and proved. Anna Lee did not 
cite one case to the contrary. The Court of Appeals' decision is 
wrong, and it must be reversed by the Supreme Court. 
CONCLUSION 
The Supreme Court should grant a writ of certiorari, 
and reverse the decision of the Court of Appeals. 
2(...continued) 
shareholder). 
Hovle v. Dickinson. 155 Ariz. 277, 746 P.2d 18 (1987), 
involved an action by beneficiaries against other beneficiaries. 
Apollinari v. Johnson, 305 N.W.2d 565 (Mich. Ct. App. 1981), 
deserves attention; it is the only case in which a beneficiary 
sued a third party solely. The court held the beneficiary could 
not bring the action absent a showing the trustee was not 
entitled to bring it. The beneficiary's allegations that the 
third party had defrauded the trust were insufficient to make the 
beneficiary the proper party to pursue trust claims. 
5 
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